
carrier within the Commission's jurisdiction. Toward that end, the Commission should deny the

waiver requested by Nextel.

Nextel Deserves No Sympathy

Nextel deserves no sympathy for its situation, whatsoever. By its own avarice and

disregard for the home team, Nextel has opened a new, developing ESMR market to

participation by a Japanese company, at a time that Japan is not willing even to open the

maturing cellular telecommunications technology to fair competition by an American

manufacturer. By calculated steps, Nextel has placed Motorola in a position of having to buy

into Nextel to protect itself against the unfairly applied economic power of Japan. By hubris,

Nextel has then turned again to open itself anew to additional Japanese participation. By

misrepresentation, by lack of candor and by arrogance, Nextel has had the audacity to request

that the Commission grant a waiver of a situation which does not, in fact, exist, based on no

stronger showing than an expectation that the Commission will be delighted to do Nextel's

bidding.

Nextel, and the public, need to be reminded that no person is above the law.. or beyond

just treatment by the Commission. To that end, the Commission should dismiss or deny

Nextel's Petition, and should strip Nextel of its commercial radio authorizations.

Apparently compelled to defend its domestic market in the digital equipment which it has

developed for Enhanced SMR service, Motorola has had to compete with Matsushita by also
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acquiring an interest in Nextel. After having lured Matsushita into investing, Ncxtcl then turned

aside from Matsushita and gave Motorola the opportunity to bring major assets into Nextcl to

protect Motorola's digital radio research and development efforts. Now, having locked up

Motorola, NexteI has revealed that it is turning east on its axis once again, making a deal with

NTT.

Matsushita is not an innocent victim in this matter. It is important to recognize what

Matsushita must have believed that it was purchasing by its investment in Nextel, which gave

Matsushita the right to name a person for the Nextel board of directors. Matsushita or its

affiliated corporations is one of Japan's leading manufacturers ofconsumer electronic equipment,

trading under such brand names as Panasonic, Technics, and Quasar. Matsushita must have

believed that its investment in Nextel would secure for it a new and rich American market for

its deported goods. The right to name a person for Nextel's board of directors was surely

intended to allow Matsushita to develop and protect Matsushita's market expectancy.

Nextel's callous disregard for the security of America's national interest in a strong and

fair market for its telecommunications technology might have escaped scrutiny had Nextel been

able to remain outside the field of common carrier communications. However, Congress has

decreed otherwise and Nextel has moved into a different league, where differeI!t rules apply.

While Nextel's avarice, hubris, and arrogance of its duty to be forthright with the Commission

might have seemed useful in an earlier day, the Commission should deny Nextel's Petition,
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revoke Nextel's authori7..ations, and send a clear signal around the world that will of Congress

and the authority of the Commission will be treated with respect.

Conclusion

For all the foregoing reasons, Lausman respectfully requests that the Commission dismiss

or deny Nextcl's Petition, and that the Commission either revoke outright, pursuant to Section

31O(b) of the Communications Act, all authorizations held or controlled by Nextel, or designate

for hearing all of the authorizations held by Nextel so that it can detennine whether Nextel has

the character qualifications required to be a Commission licensee.

Respectfully submitted,
KEVIN LAUSMAN

~~
Dennis C. Brown

Brown and Schwaninger
1835 K Street, N.W.
Suite 650
Washington, D.C. 20006
2021223-8837

Dated: March 11, 1994
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OFFICE: OF THE UNITEQ ST!,Ti.:S
TRADE REPRESENT1\TIVE

EXECUTIVE: OFFICE OF THE PRES/CENT
WASHINGTON

20506

FOR IMMEDIATE RELF..ASE
TUESDAY, FEBRUARY 15 ( 1994

9<-07
COUTACT: ANH£ LUZZATT0

DIANNE WILDMAN
DAVID l\lJRAKANE
(202}J95-J230

Statemont or l~bassAdor Michnal lantor

I have determined today that Japan has violated the 1989 Third
Party Radio and Cellular Agreement by failing to provide
comparable ~arket access to Japan's cellular telephone and
network equipment market. We have been pursuing access to thi5
lIlarket since 1985. Three agreements and almost ten years later,
U.S. cellular telephone systems remain effectively excluded from
over half the Japanese market.

The United states Government determined on Decelnber 2, 1.993 to
make a decision on or about February 15, 1994 as to \Jhether Japan
is in compliance with the 1989 agreement.

This is, in many ways, a classic case of the determination of
Japan to keep its llarkets closed~ partieularly to leading edge
U.S. products. There is no doubt that Motorola's cellular phones
and network equipl!ient are aJnonq the best in the world. In the
part of Japan where Motorola has market access, it has achieved.
great success. Its system bas more than 438,500 subscribers.
But it has been effectively shut out of the critical Tokyo
market, particularly at a time when J.apanese manufacturers vere
trying to develop products competiti"e with Motorola's. In fact,
the Motorola system in the Tolcyo market has only 12,800
subscribers. Clearly, Motorola has lost millions of dollars in
sales opportunities.

In an agreetQQnt eJIIbodied in a series of letters between 1985 and
1987, the Governmen~ of Japan agreed to the principle of
comparable market access to the Japanese cellular phone lIlarket.
Yet, it failed to take the actions necessary to provide that
access. As a result, in April 1989, USTR found Japan in
violation of its obligations under that aqreement and pUblished a
preliminary retaliation list for pUblic comment and hearing under
Section 1377.

Just prior to the deadline for i.position of sanctions, Japan
agreed, in a 1989 Third party Radio and Cellular Agreement, to
take specific measures to allow comparable market access. In the
agree~ent, Japan designated, by name, a cellular telephone
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opcr-ator to install the Kotorola sy~~tl~ln. Ry doing so, Japan <.IL;o
a~~umed the responsibi 1 i ty of en:,ur ing th<l t the. opera tor
performed. That oper':ltor, as an agent of Lhe Government of
Japan, reiterated in a 1992 letter its commicl1cmt to build t.he
system. FotW'ithst,1nding that agrcecent and t.he prior two
agreements, th~ systc~, only after considerable U.S. Government
in. vol vem~r..t, covers ius!: 40t of the Tokyo region. CQmp.1r<:>.ble
market access has not been achieved, a clc<lr violation o( tt)(~

1989 agreeuent.

We llave said many tiDes that ve arc co~itted to enforcing our
trade agreements ~nd aChieving results. I am today taking ~teps

to make sun~ th~t Jap2.n lives up to the 1989 AgycclJ1cnt.

We pla.n, '",:ithin 30 days, to i;nnouncc (or pUblic corn..ment a list of
proposed trade uction.

-30-
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FACT SHEET orl OR!GItl A...."l) rMPL£MENTATIO~-1 OF Tar.:
1989 CF:LLL'L,\il TELEPHONE ;'GREEMENT BY JlI.PMl

AC'I'IONS CF 111E GOVERNXIHT OF JAPAN

o'l'he GOVcITJllcnt of Japar. has repeatedly clGimed th<i t the ir syste:l
is open, tllat U_S. firms do not t.ry hard enough to scll into the
Japanese market and that the quality of U.S. products are
inadequate.

oThe hi$tory of the ati:.c:Jpts by U.S. products and supplier5 to
ente~ the Japanese cellular telephone market shows that the
Jap~~ese system, in fact, is not open and that highly competitive
u.s. products, manufactured by companies that exert extraordinarj'
effort to enter the Japanese market, can be thwarted by barriers
erected by the Japanese Government.

oU.S. manufacturers developed the cellular telephone Lidustry and
.have always been in the :orefront teChnologically. One of the
results of the barriers erected by Japan in this market is that
Japanese producers have ceen given time to develop products to
co~pete with u.s. produCLS and suppliers.

oThrough regulation of technical standards and allocation of
radio speetruln, the Government of J'apan has maintained barriers
to full access by U.S. products and suppliers.

oMotoro~a has been trying to enter the Japanese market since the
early 1.9805. First it \las stymied. by tech."'lical sta,\1.dards that
were written by an association of Japanese lIlanufacturers of
telecommunications equip~ent and reflected only Japanese
equiplllent.

oThis barrier was removed in 1985 as part of the MOSS Agreements.
Japan agreed to include ~oreign firJDs on a blue ribbon committee,
the Telecommunications Deliberation council. (TOC), that would
make a recommendation to HPT (Ministry of Posts and
Telecommunications) on the standards to be adopted for cellular
phone systems.

om March 1986, Toe rec:o:tDIended that TACS, Motorola's system, as
well as two other systems, were acceptable.

oHotorola found a cellular telephone operator, DOl: (Daini
Denden), which believed that the TACS systelll was technologically
and co~petitively superior to the other two systems.

oAt =nat point, however, the Government of Japan erected a new
barrier. It gave NTT the right to provide cellular telephone
service throughout the country. At the SalDe t:illle, it assigned a
newly fomed operator, IDO(~ippon Idou Tsushin), the eastern
half of Japan, inclUding Tokyo, with about 60-70% of the
potential lI1ar)(et and gave DDI tha remaining :3 0-4 ot • Thus, in
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~X~Lclslng i~s ~cgulatory po~er~, it deprived ~oLorold of its
?ocential share in c~c Japan~sc ~~rke~_

oAftQL" n.onth~; ot negotiations, ~)T ag"recci to divide tl:e territory
bet'.Jeen IDa and DDT =orc evenly -- but still left ~TT the right
to operate in the ~hole countrJ and 1D0 the lucrative
Tokyo-NQgoya region.

ADDITIONltI, BARRIERS TO MARKET }"CCESS

oTbe Jabanese decision to restrict DDr. to only a portion of the
country-resulted i~ a significant co~petitive disadvantage for
DOI and ~otorola. TACS subscribers could not use their
telephones when they entered the Tokyo-Nagoya region, while the
NTT syst~ was available nation-~ide. This made the TACS system
una~tractive to many subscribers and Motorola asked MPT tv
allocate enough raciio frequency ~o allow the TACS system users to
roam in the Tokyo-~agoya region. Thus another barrier existed
the absence of frequencies for ~se by ~e TACS system in the
Tokyo-Nagoya region.

MOSS AGREEMENTS

om a series of letters exchanged in 1.986 and 1.987 bet\Jeen the
Governaients of Japan and the United States (the MOSS Agreements),
Japan recognized ~e principle of co~parable market access and
agreed to ~ake the system for allocating radio frequencies more
transparent and to provide opporomities for technical
cOnsideration of the access of the TACS system. to the
Tokyo-Nagoya region.

oNotwithstanding the commitments in the MOSS Agreements, MJn"
continued to insis"C :.hat no frequency -..,as available in the
Tokyo-Nagoya region 1;0 allocate to the TACS sys,;em. Yet, in
1988, MPT proposed allocatinq 40 MHz in that region to a new
telephone system tha1: would offer lDOdi:fied cellular service. It
thus became clear ~at unused spectrum was available in the
Tokyo-Na90ya region. The Government of Japan simply was not
willing to malee .. it available to operators using u.s. produots.

UNrrED STATES' RESPONSE 'to JAPANESE BARRIERS

OOn April 28, 1989, the USTR determined that the Government of
Japan vas not in compliance vith its commitments vith regard to
cellular telephones under the MOSS Agreements.

oJapan's regulatory decisions had limited the market for the TACS
system, and its excuses for not providing full access by
assigning additional frequency .ere smply 'JDtrue. USTR
pUbli::;hed a proposed set of retaliatory lIleasures on April 28 and
set a deadline for retaliation against Japanese e~orts of goods
and services of July 10, 1989. on May 24, 1989, USTR held a
public hearing"on proposed retaliation.
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TlI E 1;J 8 Y CELLUL\R ~.GR1:2....~~:H'r

oOn Jur.c 23, 198'), ::he C-0verm.Jcnt of ":;apan agreed t.:::> allocate the
necc:ssar.y spec~ruU1, re..::;oving one 1;lorc oarl.':er it had c::-e3ted to
Motorola's full access :~ the Japanese market.

oThe 1983 l\grcer1cnt required MPT to assign 5 MHz of frequency in
th.e Tokyc-Nag':>ya region :or usc by the Tl\CS systc!lI. £x"ercising
its regulatory authority in the face. of opposition frem Motorola,
100 and the U. S., MPT ~LSisted Gn ass igning t~c frequency to 100,
vhich ·.,ras already 0flerat.:"~g L.h~ Hi-C.3.ps (NTI') system in that
region, creatip.g an o~vicus conflict of interest.

oThis forced pa~~ership between Motorola and 100 ha~ not
provided ~otorola ~ith c~mpara~lc ~arkc~ access.

IMPLE:M""'r:.NTATION OF TIlE :'~39 ;'GRE£MENT

oImmediately after t.he :::89 Agreement, }rotcrola attemcted to
provide its cellular r.et:"',lOrJ( equipment to IDO for the·
installation of thE TACS system. rna ::::='equested a delay until
June 1990 and then a fur..her delay until November 1990.

oMotorola began shipping neWork equipment (base stations,
transmitters, etc.) in Rove:amer 1990 but the system did not begin
operation until October :991. More than two years aft~ the
agreement went into effect, rDO had installed on1y a fraction of
the total nUl!lber of cell sites needed to' make the. systeM ful.ly
operational.

oIn the interim, and this is critical, NT'!' ",as able to develop a
portable handheld cellular telephone comparable to Motorola's
Microtac. As a result, ~otorola's two-year lead in this
technology was lost. ~e Motorola product was allowed to enter
the Tokyo-Nagoya market ~nly after there was a comparable
Japanese product.

THE ~992 AGREEMENT

0100 continued to stall "dlrough March 1992. Under pressure from
a deadline for. the annual Section 1377 review r IDO committed by
letter to go forward with instal-ling the TACS system, setting
forth a plan for the development of the system. '!'his was the
third cotuaitlDent.

oIn the 15 months following this commibnenl:., 100 made only token
progress in installing ~e system.

oeurrently, and only after extensive cons~tations on this issue
in recent months, the systelll covers just 40 percent of the Tokyo
region -- nearly five years after the 1989 agreement and over
nine years since Motorola began intensivQ efforts to introduce
this system in Tokyo.
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RECEN'r efFORTS

oUSTR alld the Govcrnncnt of Japan have discu5sed ~hese issues a~

the ~inisterial and sub-~inisterial levels in July, Scpte~ber,

and Octob2r 199) and in January and February 1994. The latest
meeting was Febl.,mry 14. In addition, there. have. a 150 been
working l~vel discussions of the issues_

oIDO and Motorola have also met at least seven tizcs at senior
levels, ~ost rec~ntly February ~3 in Tokyo. In addition,
Motorola, the Deparrment of Co~erce, and USTR have discussed
this issue ~ith important loo stockholders such as Toyota.

oThese meetings produced no satisfactory response as to how
Motorola was to aChieve the ~arket access promised by three
agre~lnents_

oUSTR has informed the Covernment of Japan that a resolution of
this issue requires conc4ete steps by the Governcent to remove
the fina~ barriers to comparable market access in the
~okyo-Nagoya region, as first envisioned almost ~en years ago.
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Descr~?~ion of Sectlon 1377

Sect: ion 1 ~ 77 of :'~IG 'J::mibus Trade .:J:1d Comp~t: i:. i veness Act of
)988 requires the USTR to review annually the operation and
Eof fect ivenc:ss 0f C'ach te 1~cownu;.... icu. t: iOTl:~ tr ~de ctgrcement in forcc~

bet\-"een the United States and anot:het- count.ry or C~..1nt::-ic~~.

Agree~ents SUbjeCt: to review include agreements entered into
pursuant to pre'lioos section 1377 investigation5. In the review,
UST',R is to detemine whether ony act, pol icy, or pract icc of the
foreign c0untry that entered into the agreement (1) is not in
complia:-lce with the terms of the agreement, or (2) otherwise
denies, within the contex~ of the agreement, mutually
advantageous market opportunities ~o U.S. telecommunications
products and servi~es.

An affirmative determination under section 1377 is required
to be treated as an affirmative determination under section
304(a)(1) (A) of the Trade Act of 1974, as amended. Pursuant to
that section, ~~e Trade Representative must take action
authorized in section 30I(c) of the Trade Act of 1974, SUbject to
the specific direction, if any, of the President, and all other
appropriate and feasible action that the P~esident may direct, to
enforce u.s. rights under the trade agreement in question or to
eliminate the act, policy, or practice that otherwise violates,
is inconsistent with, or denies benefits to the United states
under the trade~agreem~t. The Trade Representative is not
required to take action under certain cirCUlllStances, such as when
the foreign country has agreed to eliminate the act, policy, or
practice.

Alnong other sanctions, section 301. (e) of the Trade Act of
1974 authorizes the Trade Representative to impose duties or
other import restrictions on the goods of, or fees or
restrictions on the services of, the foreign country, for such
time as the Trade Representative determines appropriate.
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Certificate Of Service

I hereby certify that on this eleventh day of March, 1994, I served a copy of the

foregoing Opposition on each of the following persons by placing a copy in the United States

Mail, first-class postage prepaid:

Lawrence R. Krevor
Director - Government Affairs
Nextel Communications, Inc.
801 13th Street, N. W.
Suite 1110-S
Washington, D.C. 20005

David E. Hilliard, Esq.
Wiley, Rein & Fielding
1176 K Street, N. W.
Washington, D.C. 20006



CERTIFICATE OF SERVICE

I, Nakia M. Marks, hereby certify that on this I Illl day of July, 1994, I caused a

copy of the attached Reply Comments to be served by hand delivery or first-class mail,

postage prepaid to the following:

Chairman Reed E. Hundt
Federal Communications Commission
Room 814
1919 M Street, NW
Washington, D.C. 20554

Commissioner H. Quello
Federal Communications Commission
Room 802
1919 M Street, NW
Washington, D.C. 20554

Commissioner Andrew C. Barrett
Federal Communications Commission
Room 826
1919 M Street, NW
Washington, D.C. 20554

Commissioner Susan P. Ness
Federal Communications Commission
Room 832
1919 M Street, NW
Washington, D.C. 20554

Commissioner Rachalle B. Chong
Federal Communications Commission
Room 844
1919 M Street, NW
Washington, D.C. 20554

Blair Levin
Federal Communications Commission
Room 814
1919 M Street, NW
Washington, D.C. 20554

Karen Brinkmann
Federal Communications Commission
Room 814
1919 M Street, NW
Washington, D.C. 20554

Rudolfo M. Baca
Federal Communications Commission
Room 802
1919 M Street, NW
Washington, D.C. 20554

Byron Marchant
Federal Communications Commission
Room 826
1919 M Street, NW
Washington, D.C. 20554

Jan Mago
Federal Communications Commission
Room 844
1919 M Street, NW
Washington, D.C. 20554

Rosalind K. Allen
Federal Communications Commission
Room 832
1919 M Street, NW
Washington, D.C. 20554

Ralph A. Haller
Chief, Private Radio Bureau
Room 5002
Federal Communications Commission
2025 M Street, NW
Washington, D.C. 20554



Beverly G. Baker
Private Radio Bureau
Federal Communications Commission
Room 5002
2025 M Street, NW
Washington, D.C. 20554

David Furth
Private Radio Bureau
Federal Communications Commission
Room 5202
2025 M Street, NW
Washington, D.C. 20554

Ron Netra
Private Radio Bureau
Federal Communications Commission
Room 5002
2025 M Street, NW
Washington, D.C. 20554

A. Richard Metzger, Jr.
Acting Chief
Common Carrier Bureau
Federal Communications Commission
Room 500
1919 M Street, NW
Washington, D.C. 20554

Gerald Vaugh
Common Carrier Bureau
Federal Communications Commission
Room 500
1919 M Street, NW
Washington, D.C. 20554

John Cimko
Mobile Service Division
Federal Communications Commission
Room 644
1919 M Street, NW
Washington. D.C. 20554

Terry Fishel
Chief, Land Mobile Branch
Licensing Division
Federal Communications Commission
1270 Fairfield Road
Gettysburg, Pennsylvania 17325

Alan R. Shark
President
American Mobile Telecommunications

Association
1150 - 18th Street, NW, Suite 250
Washington, D.C. 20036

Elizabeth Sachs
Lukas, McGowan, Nace &

Gutierrez
Suite 700
1819 H Street, NW
Washington, D.C. 20006

Mary Broomer
Mike Kennedy
Joe Vestel
Motorola, Inc.
Suite 400
1350 Eye Street, NW
Washington, D.C. 20005

Mark Crosby
ITA, Inc.
Suite 500
1110 N. Glebe Road
Arlington, Virginia 22201

Alan Tilles
Meyer, Faller, Weisman &

Rosenberg
Suite 380
4400 Jennifer Street, NW
Washington, D.C. 20015



Leslie A. Taylor
Leslie Taylor Associates
6800 Carlynn Court
Bethesda, MD 20817

Robert S. Foosaner, VP
Nextel Communication, Inc.
800 Connecticut Avenue, NW
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Washington, DC 20006

Norman P. Leventhal
Raul R. Rodriguez
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Gail L. Polivy
1850 M Street, NW
Suite 1200

Washington, DC 20036

Susan H-R. Jones
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Washington, DC 20005

Cathlen A. Massey
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4th Floor
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Washington, DC 20006
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Fredrick J. Day
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Smartlink Development LP
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Willingford, Connecticut 06492

W. Bruce Hanks, President
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